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ABSTRACT

The Irish government has committed to adopting a ‘transitional justice’ approach to an ongoing investigation into potential abuses in a number of Mother and Baby Homes operated by Catholic orders from 1922 to 1998. Though presented as a new departure, this approach is not as novel as its initial presentation by the government suggests. Five previous inquiries into institutional and clerical abuse have revealed how the systematic abuse of women and children was concealed and minimised by the state to protect the power and reputation of the Church. The inquiries themselves, the compensation schemes for those in the industrial schools or laundries, and a series of reparative public apologies can be understood as forms of transitional justice not only because they respond to the needs of victims, but because these processes repair the damage authorised state wrongdoing during a very different era of church-state relations inflicts upon the present-day political legitimacy of a state that feels compelled to public burnish its secular credentials. 





‘I have no hesitation in saying that we, as a Government, representing a people, the overwhelming majority of whom are of the one faith, who have a special position in the Constitution, when we are given advice or warnings by the authoritative people in the Catholic Church, on matters strictly confined to faith and morals, so long as I am here—and I am sure I speak for my colleagues—will give to their directions, given within that scope—and I have no doubt that they do not desire in the slightest to go one fraction of an inch outside the sphere of faith and morals—our complete obedience and allegiance.” (Taoiseach John A. Costello, speech to Dail Eireann 1951, 12 April 1951)

‘But thankfully for them, and for us, this is not Rome. Nor is it industrial-school or Magdalene Ireland, where the swish of a soutane smothered conscience and humanity and the swing of a thurible ruled the Irish-Catholic world. This is the ‘Republic’ of Ireland 2011. A Republic of laws.....of rights and responsibilities....of proper civic order..... where the delinquency and arrogance of a particular version..... of a particular kind of ‘morality’..... will no longer be tolerated or ignored.’ (Taoiseach Enda Kenny, speech to Dail Eireann, 20 July 2011)


1.	INTRODUCTION
On 10 March 2017, the Irish Minister for Children and Youth Affairs Catherine Zappone  announced that she hoped to initiate a ‘transitional justice’ approach to meet the needs of survivors Mother and Baby Homes operated by Catholic religious orders in Ireland. This approach would help the state to ‘find out and record the truth, ensure accountability, make reparation, undertake institutional reform, and achieve reconciliation.’​[1]​ An ‘international team of experts’ was later appointed to this end.​[2]​ A Commission of Investigation into Mother and Baby Homes and Certain Related Matters has been based in that Ministry since June 2014 to examine, inter alia, conditions of entry, living standards, mortality and post-mortem practices in respect of mothers and children resident in these homes from 1922 to 1998.​[3]​ The Mother and Baby homes had unclear conditions of entry for women, strikingly high rates of infant mortality and saw the interment of remains in unmarked graves. The Commission was established after claims that the remains of up to 800 babies and children may have been interred in an unmarked mass grave in the Bon Secours Mother and Baby Home in Tuam (Co. Galway), though its remit extends the inquiry into the practices of another thirteen Mother and Baby Homes throughout the country and a ‘representative sample’ of county homes operated by the State that fulfilled similar functions. Ms. Zappone’s comments were made in the context of an ongoing discussion about broadening the terms of reference for the Commission in order to help answer some of the questions raised in public debate about the discovery of bodies.​[4]​ Transitional justice, defined by the UN as ‘the full range of processes and mechanisms associated with a society’s attempt to come to terms with a legacy of large-scale past abuses, in order to ensure accountability, serve justice and achieve reconciliation’, has emerged as the dominant international framework for redressing mass harm.​[5]​ In making her remarks, Ms. Zappone pointed to approaches adopted in Argentina and Chile in the 1980s and early 1990s as examples of how truth about past human rights abuses can be unearthed.​[6]​ The news that a transitional justice approach would be adopted was welcomed by the Irish Women Survivors Network.​[7]​ The approach finds some scholarly support. Gallen​[8]​ and McAlinden​[9]​ have argued that transitional justice could and should be adopted as a framework for responding to legacies of child abuse in the Catholic Church given its potential to enable comprehensive assessments of victim needs and meaningful modification of childcare policies, respectively. The expectation is that transitional justice can provide normative guidance on the constituent elements of a sensitive response to patterns of harm.
        Zappone’s comments raise two interesting jurisprudential issues. The first is whether and how such an inquiry could amount to transitional justice in Ireland. Traditionally, scholars of transitional justice have maintained a distinction between responses to injustice in the context of a regime change to peace and/or democracy in post-authoritarian or post-conflict states, on the one hand, and redress for past abuses in long-consolidated democracies on the other. The former are seen as transitional justice since they mark a radical change in the means by which state power is exercised, while the latter may be interpreted as significant but nevertheless ordinary instances of justice in action. The second issue is that the announcement of a novel transitional justice approach and the invocation of Argentina and Chile as exemplars carries the implication that such a framework has not been attempted before in Ireland in relation to institutional or clerical abuse. However, the five categories of transitional justice identified by Teitel, namely punitive justice (criminal prosecution), historical justice (public acknowledgement of wrongdoing in the construction of reconfiguring political narratives), reparatory justice (compensation of those who suffer abuses), administrative justice (restructuring the operation of state institutions, including the formation of the Department of Children and Youth Affairs and statutory improvements in child protection) and constitutional justice (most notably the 31st amendment to the constitution further enshrining children’s welfare) have been present in most or all of Ireland’s redress practice when dealing with abuses perpetrated by Catholic Church figures. The five main redress entities were the diocesan inquiries into child abuse (Ferns,​[10]​ Dublin (Murphy)​[11]​ and Cloyne​[12]​) and the institutional abuse reports made by the Commission to Inquire into Child Abuse (better known as the Ryan Commission)​[13]​ and the Inter-Departmental Committee to establish the facts of State involvement with the Magdalen Laundries (better known as the McAleese Committee).​[14]​ The Ryan Commission that investigated the system of sixty residential ‘Reformatory and Industrial Schools’ operated by Catholic orders in particular has been explicitly considered by scholars as a form of truth commission, the archetypal instrument of transitional justice.​[15]​ The Ryan Commission’s Confidential Committee was argued to have the sort of victim-centred therapeutic purpose associated with transitional truth-telling in allowing complainants to tell of their experiences in a confidential setting.​[16]​ Observers note that the Ryan Commission was inspired by the South African Truth Commission.​[17]​ The other national-level investigations of clerical abuse have also been argued to serve similar functions to truth commissions.​[18]​ It was expected that the testimonies generated therein ‘should influence the national historical narrative and national identity, and that this, in continuation, would lead to a process of reconciliation.’​[19]​ All five inquiries adopted the colloquial transitional justice-adjacent language of historic accountability and moving society from a repressive past to a more liberal future, as well as employing metaphors of healing, restoration of lost balances and closure. 
        Consequently, even if we accept the contention of Ms. Zappone that a transitional justice approach can inform better practice in the current work of the Commission of Investigation, the question must remain as to whether a transitional justice framework can help us to understand what has gone before the Mother and Child homes investigation. Does the seemingly random accumulation of discrete inquiries preclude broader generalisation about their impact? That different kinds of redress respond to different types of abuse is no barrier to a collective analysis of them - transitional justice is generally less a coherent approach to accountability than a cloak ‘that aims to rationalise a set of diverse bargains in relation to the past.’​[20]​ Nevertheless, there are distinct differences between the McAleese and Ryan inquiries, on the one hand, and the diocesan inquiries on the other. Above all, the former inquiries examine crimes committed in the furtherance of state social policy of moral regulation and social control in relation to marginal communities of women and children while the sexual abuse explored in the Ferns, Dublin (Murphy) and Cloyne reports cannot be said to stem from state policy. However, the state’s reliance on the Church as executors of social policy revealed in the McAleese and Ryan reports into residential institutions made any form of accountability for clerical sexual abuse that occurred outside residential institutions impossible - as the Dublin (Murphy) Report concluded, the state’s fear that religious orders would cease to provide health, education and welfare services gave them a power and a prestige that meant that abuses anywhere could go unchecked.​[21]​ Given the seismic impact each report has had individually and collectively, it seems clear that these fundamentally legal interventions of punishment, accountability and restitution have also served as intrinsically political projects constitutive of power and truth. The question remains, therefore, as to whether these formally unrelated but thematically complementary processes in mimicking some of the forms of transitional justice actually manage to embody its substance. 
        What the rest of this article attempts to do is to account for Ireland’s collective redress practice (inquiry, trial, compensation and apology) in terms of what it aims to communicate to the general citizenry, i.e. the national community of non-survivors, about the nature of law and power in a modernising Ireland slowly but deliberately distancing itself from historical practices of political deference to the Catholic Church. Survivors and victims of course take their own necessarily different and personalised meanings from the various processes and are its most important constituency. They fall outside the scope of this article, however. There are any number of valid ways of understanding the various processes in terms of what they communicate to the national community: as beneficial reconstructions of childhood and child welfare; as a validation of inspection and responsibility in provision of care to vulnerable communities; as a seminal rejection of the governmental culture of deference and de-regulation also revealed in the Nyberg Report on the economic crash;​[22]​ as vindications of single motherhood and sexual autonomy. Though strong cases can be made for each strand, none in isolation develops a holistic theoretical framework through which to consider the meaning and function of the plethora of state redress mechanisms. Consequently, this article explores the implicit and often explicit discursive framing of redress practice in Ireland - what it crystallised as the defining lessons to be learned about the political culture and church-state relations in a changing Ireland.
        In so doing, I draw on the transitional justice framework proposed by Ms. Zappone. Even if we leave open the question of whether the state’s past accountability practices substantially amount to forms of transitional justice for the moment, transitional justice can serve as a unifying conceptual framework for understanding the contours and effects of redress activity in established democracies.​[23]​ This framework (a) permits an assessment of the nature and extent of injustices that have occurred in established democracies, (b) allows a normative evaluation of the extent to which accountability and restitutionary practices alone or together contribute to social transformation, and (c) provides a robust critique of residual tensions surrounding historical injustice.​[24]​ This article therefore argues that the piecemeal accumulations of inquiry, punishment, reform and compensation substantiated in, or flowing from, the Ryan, McAleese, Dublin (Murphy), Ferns and Cloyne reports, manifest many of the distinctive purposes, strengths and weaknesses of transitional justice as applied to historic injustices in consolidated democracies. In so arguing, this work is the first in any discipline to examine all five completed reports as a whole. 
        It begins in Section 2 by examining the historical background to abuse by Church figures of marginalised communities in Ireland. It goes on to summarise the response of the state to these abuses in light of radical changes in its political practices from the deferential, clerical state to a post-Catholic one characterised by liberal-secular social policies. Section 3 explores the question of whether these practices can be considered ordinary emanations of the Irish legal system or something distinctly transitional in the context of Ireland’s change to a post-Catholic ethos that has precipitated noteworthy, if incremental, policy and constitutional developments towards women’s rights, children's rights and church-state relations. Section 4 argues that the discursive changes fostered by the move towards secular liberalism and a rupturing of church-state relations constitute a distinctly transitional politics that expose problems of the past ‘by providing a new legitimating discourse in which previous policy is regarded as injurious’.​[25]​ Drawing on the work of Stephen Winter on redress politics in consolidated democracies, I argue that the lack of congruence between Ireland’s new legitimating discourse of human rights and church-state separation, on the one hand, and past political practice on the other, compels recognition of previously ignored or ‘illegible’ abuses that can be regarded as forms of transitional justice.​[26]​ Section 5 shows how this recognition works to repair the political legitimacy of the Irish state in a context where failure to do so would invalidate its liberal and secular bona fides. In so doing, I argue the Irish redress practices have achieved the paradigmatic transitional justice role of using investigatory, condemnatory and compensatory processes to delegitimate the value system associated with past rule, and in the process authenticate a renewed commitment to rule of law.​[27]​ This approach explains the whiggishness and teleological significance attached to Irish responses to past abuse, replete with ‘classic demarcations of a shameful past, where a morally dubious, problematic history become displaced by an enlightened, virtuous present.’​[28]​ As such, while Ms. Zappone has strong grounds for expecting transitional justice to enrich ongoing processes of inquiry into the Mother and Baby Homes scandal, its victim-centred approach may find itself either subordinated or complementary to the work of political expressivism prior inquiries have engaged in. There is some evidence this may be the case already. Though the current Government has committed to a thorough inquiry of conditions in Mother and Baby Homes, it has rejected implementation of the recommendation contained in the second interim report on the Mother and Baby inquiry to reopen the residential institution redress scheme in order to compensate survivors of these institutions. ​[29]​ This article will therefore show how victim interests can be subordinated to other legitimate aims of redress policies.


2.	RECKONING WITH THE LEGACY OF ABUSE
Historical contextualisations of clerical abuse in scholarly writings, the various reports (in particular, the McAleese and Ryan Reports) and the commentaries on them reiterate similar themes. Analyses typically begin with an examination of the post-colonial Irish state engaging in exercises in self-definition in the 1920s and 1930s. With the disavowal of proto-feminist, secular and socialist projects at independence by a conservative middle-class elite and the realisation that spoken English precluded a predominantly language-based identity, the imagined national community would emphasise its distinctiveness from Britain by embracing a Catholic cultural ethos that permeated all aspects of family and public life.​[30]​ In this process of self-definition, the Catholic Church benefitted from something of a running start, having served as a locus of anti-colonial resistance since Cromwellian times to enjoy an entrenched legitimacy the nascent state had still to foster and employing a vast institutional apparatus in every county, town and village. Consequently, the purity, chastity and virtue of ‘Holy Catholic Ireland’ were contrasted with impurity, licentiousness and vice of Britain,​[31]​ inculcating not only strict Catholic mores in relation to divorce, birth control and sex before marriage, but also a rejection of inherited state-based British patterns of social care based on the poor law when purer (and cheaper) alternatives run by the Church could be found.​[32]​ As Kitchen and Crowley note, this ‘intimate symbiosis’ between government and Church was largely accepted by the people,​[33]​ while the state was content to buttress the Church’s role as the primary articulators of public morality and social policy.​[34]​ This power was most apparent in the Article 44 of the 1937 constitution that recognised the ‘special position’ of the Catholic Church, the provision which crystallised its position as ‘virtually a state within a state’.​[35]​ However, the power of the Church hierarchy owed less to the constitution than to the soft power manifest in control of health and education, censorship and an ideology internalised and reproduced in everyday social relations and habitus - a ‘moral monopoly’, in Inglis’s memorable formulation.​[36]​ This Catholic ethos complemented a ‘rural fundamentalist’ approach that idealised the traditional family where marriage was the only legitimate avenue for sexual expression and legitimate children the only ones to enjoy the imprimatur of the state.​[37]​
        It was due to this emphasis on Catholic purity and familism that homosexuality, sexual violence, single motherhood (and the illegitimate children that followed) and prostitution posed such challenge to the prescribed national narrative. In response, the Church and state maintained and refined a system of legislation and public discourses existent from the mid-19th century that Smith calls an ‘architecture of containment’ to regulate the national imaginary by confining in institutions those ‘aberrant’ citizens that failed to abide by the prevailing sexual morality. These institutions - industrial and reformatory schools, Magdalene laundries, asylums, mother and baby homes and adoption agencies - served to discipline marginal groups cheaply and conceal the human realities behind phenomena of poverty, illegitimacy and promiscuity that contradicted the national imaginary.​[38]​ These systems were kept in place decades after similar systems had been abandoned in other countries. Numbers in reformatory and industrial schools began to drop in the 1950s and 60s, and the highly critical Kennedy Report of 1970 recommended their closure (while neglecting to disclose the abusive nature of the regimes there).​[39]​ Reliance on Magdalene Laundries and Mother and Baby Homes declined in the latter half of the century, though the last Magdalene Laundry in Dublin notoriously closed only in 1996. As noted earlier, the less institution-based forms of clerical abuse disclosed in the Ferns, Dublin and Cloyne inquiries, did not flow from state social policy as such. However, the power the state in operating this architecture created disincentives for the state against inquiry or punishment of abuses for decades. As an Amnesty International report concluded, because ‘the Catholic Church was the dominant service provider for the majority of people in the State …. The State failed to ensure…. proper systems of regulation and accountability …. In the absence of such systems, abuse was endemic.”​[40]​ This was most apparent in the way the Church considered canon law to take precedence over the state’s criminal law (indeed, the hierarchy only formally accepted the primacy of statutory obligations in relation to child abuse in 1996)​[41]​ and the deference the state showed to the use of this body of laws and regulations by ecclesiastical authority as barrier to state intrusion in its affairs. As Pilgrim notes, this ‘political enmeshment’ in social policy ‘meant that it has not been easy in Ireland to privilege secular legal authority over that claimed by the Church.’​[42]​
        The closure of these institutions, and the inquiries into them, were made inevitable by the change of Ireland to a recognisably post-Catholic​[43]​ (some even say post-secular)​[44]​ society and the consequent decline of the Church’s power over issues of public morality. Any number of reasons explaining (a) the change from a habitus of piety to a habitus of secularism, and (b) the state’s willingness to introduce liberal individualist social policies, have been proposed - the need to make Ireland attractive to Northern Irish protestants, the dawn of television and later satellite tv as rivals to Catholic ideology, the prosperity, openness and urbanisation that resulted from EEC membership, increased participation in tertiary education, and even cheap Ryanair flights. By the 1980s, it was clear that vocations were declining rapidly and that politicians enjoyed a freedom to oppose the Catholic hierarchy openly that was inconceivable for the first sixty years after independence.​[45]​ By the 1990s, mass attendance was in constant decline.​[46]​ It became common to refer to Ireland as a place where the people are culturally Catholic but no longer subscribe to Catholic tenets, or where people believe in Catholic tenets but don’t belong to the Church.​[47]​ On such a view, the strong showings in single-issue referenda on divorce, abortion and marriage equality since the 1980s can be understood as failing ‘rearguard actions’ against ascendant secularism.​[48]​ The Church abuse scandals and the cover-ups thereof are widely believed to have crystallised this gradual process of secularisation to the extent that the Catholic hierarchy enjoys little or no moral authority to pronounce on social issues.​[49]​ Surveys consistently report respondents having ‘no’ or ‘not very much’ confidence in the Church.​[50]​
        These scandals largely came to light as a result of broadcast media that gradually felt itself empowered to challenge the no-longer monolithic power of the Church.​[51]​ A trilogy of documentaries on RTE by Mary Raftery entitled States of Fear (1999) made apparent the sheer national scale of abuse in industrial and residential institutions. Before the third episode was broadcast, the Taoiseach had apologised on behalf of the state and committed to the formation what would ultimately become the Ryan Commission and the Residential Institutions Redress Board.​[52]​ Public outrage after the BBC documentary Suing the Pope (2003) about the abuses perpetrated by Fr. Seán Fortune and the lack of response by his diocese of Ferns led the Government to establish the Ferns Inquiry.​[53]​ Another documentary entitled Cardinal Secrets outlined failures by the Dublin archdiocese to punish priests who abused children, and a consistent approach of moving abusive priests to different parishes with unimpeded access to children. The documentary prompted the State to pass the Commission of Investigation Act 2004 establishing a Commission of Investigation to examine the manner in which allegations of sexual abuse of children by priests over the period 1975 to 2004 were handled by Church and state authorities.​[54]​ The later inquiries like that into the Magdalene Laundries or the ongoing Mother and Baby Home investigation were also spurred to a significant degree by media coverage, but public campaigns by survivors groups like Justice for Magdalenese and the Irish Women Survivors Network were prominent.​[55]​
        Before considering the impact of the reports on Ireland’s post-Catholic transition, it is necessary to understand what each report found and what remedies they generated. Given the scope and size of the inquiries (most reports contain multiple volumes over hundreds of pages), space precludes all but a cursory summation of each inquiry’s findings: 

	The Ferns Report (2005) did not concern itself with the truth or otherwise of the complaints and allegations made against priests, but rather with the diocese’s response to over 100 allegations. It recorded failures on the part of the diocese to exclude evidently compromised or unsuitable candidates from the priesthood, to keep proven and alleged abusers away from children, to report incidents of alleged sexual abuse to the police or to establish functioning child protection measures. It also noted the failure of the gardaí (Irish police force) and health authorities to intervene or investigate effectively.

	The Ryan Report (2009) examined the extent and effects of abuse on children present in industrial and residential schools from 1936 onwards which were operated by the Church but funded and (theoretically) supervised by the Department of Education. The Report found systemic instances of physical abuse (beatings, kickings, burnings), sexual abuse (reported by about half of Confidential Committee witnesses), neglect (deprivation of food) and emotional abuse (loss of identity, separation from family, humiliation) and widespread absence of education or vocational training that were supposed the schools’ raison d’être. It again observed failures by the state education and legal authorities to intervene. 

	The Dublin (Murphy) Report (2009) examined a ‘sample’ of 320 complainants who made allegations of abuse against priests. It concluded that the Dublin Archdiocese's ‘preoccupations in dealing with cases of child sexual abuse, at least until the mid-1990s, were the maintenance of secrecy, the avoidance of scandal, the protection of the reputation of the Church, and the preservation of its assets. All other considerations, including the welfare of children and justice for victims, were subordinated to these priorities. The Archdiocese did not implement its own canon law rules and did its best to avoid any application of the law of the State.’​[56]​ It noted repeated failures by the police to investigate complaints seriously,​[57]​ and found that ‘a number of very senior members of the Gardaí … clearly regarded priests as being outside their remit.’​[58]​ 

	The Cloyne Report into the handling of abuse allegations between 1996 and 2009 (i.e. the period after which the Church established procedures to deal with such allegations) in the archdiocese of Cloyne was issued in 2009. The Report found that two-thirds of abuse allegations were not passed on to the gardaí as the Church's 1996 guidelines demanded, and that the bishop deliberately lied that the diocese was reporting all abuse allegations to authorities. The overall response of the Church was found to be ‘inadequate and inappropriate.’​[59]​

	The McAleese Report (2013) found ‘significant’ collusion by the State in the admission of over 11,000 women aged between 9 and 89 into the Magdalene Laundries where women were compelled to work in often punitive, carceral circumstances. Upwards of 25% of the women held in the laundries were committed directly by the state (for example, gardaí brought women to the Magdalene laundries on a more ad hoc or informal basis). High levels of verbal and psychological abuse by the mostly religious staff of the Laundries were recorded, though there were little or no findings of sexual or physical abuse.​[60]​

Redress programmes were established in conjunction with the Ryan and McAleese inquiries to save victims from the stress of civil litigation and the state from the expense of it.​[61]​ The Residential Institutions Redress Board provided redress to industrial school survivors on an individual assessment model. After approximately 14,000 applications from former residents achieving average awards of €78,000, a total of around €1.3 billion was paid, of which the Church’s liability was capped at €128m after a controversial indemnity agreement was made with the state.​[62]​ By contrast, the redress scheme for Survivors of the Magdalene Laundries made ex gratia payments to all survivors calculated on a sliding scale based on the time spent in the Laundries without requiring any proof of hardship, injury or abuse. In its first three years it processed over 800 applications with average awards of €37, 386.​[63]​

3. ‘ORDINARY’ JUSTICE OR TRANSITIONAL JUSTICE? HOW TO UNDERSTAND THE INQUIRIES
A ‘sense of unity’ attaches to the Ryan, McAleese and diocesan reports given their focus on abuse committed by religious figures, the transfers of abusers by Church authorities to other institutions/parishes and the deferential attitudes of State bodies towards the congregations that led them to ignore and then hush up resulting allegations.​[64]​ Nevertheless, it is arguable that these processes still employ forms of inquiry that fall within the ordinary administration of justice and should not be considered to have an extraordinary or ‘transitional’ purpose whatsoever. The key element that demarcates transitional justice from ‘ordinary’ justice is the use of differentiated or attenuated forms of justice from those normally applied in the state (e.g. granting amnesty from prosecution for testimony to a truth commission, a preference for reparations over trial, lower thresholds for evidence in trial) for a distinct time-limited period. As Bell and O’Rourke put it ‘Rather than being located in an “ordinary social function” of law as providing order and stability, transitional justice depends on a notion of law as transformative [where] conventional notions of the rule of law and individual responsibility are reconceived in terms of a project of liberalisation.’​[65]​ However, it seems clear that most Irish responses to past abuse are neither differentiated nor attenuated from normal practice in the state. 
        The recourse to criminal prosecutions of child abusers is a paradigmatic example of ordinary criminal accountability in action. For example, eleven criminal cases were forwarded to the Director of Public Prosecutions as a result of testimony gathered by the Ryan Commission.​[66]​ Two priests were prosecuted and convicted as a result of investigations in Ferns, while a third complainant committed suicide while awaiting trial.​[67]​ In the Cloyne Report it was revealed that one priest was convicted of gross indecency.​[68]​ It is of course worth pointing out that in its comments on the follow-up to the Ryan Commission, the UN Committee against Torture criticised the fact that only those eleven cases were forwarded, particularly bearing in mind that eight of these cases were rejected.​[69]​ Any temptation towards the overt ‘levelling of evidentiary standards’ characteristic of self-consciously transitional trials where securing convictions is imperative was eschewed.​[70]​ The Dublin (Murphy) Commission noted the most frequent reason outlined by the DPP for electing not to prosecute was the perceived delay in making the complaints, given that the time periods between alleged abuse and complaint that would be regarded as undue delay.​[71]​ In 2006, the Supreme Court held that it was no longer necessary to scrutinise reasons for delay given the inhibiting effect on testimony the effect of abuse was shown to have. From this point onwards, the appropriate test was whether the effect of delay prejudiced the accused in such a way that there a real risk of an unfair trial.​[72]​ Nevertheless, notwithstanding this slightly more permissive approach to the rules of evidence, there were few additional prosecutions. A number of attempted prosecutions were thwarted after priests appealed to the courts to stop trials on account of age and ill health.​[73]​ As Amnesty International concluded, the Irish criminal justice system is not designed to deal with mass instances of child abuse that in many cases occurred decades before given the high burden of proof required.​[74]​ The police and DPP can and should be criticised for their reluctance to prosecute more than a fraction of those against whom credible allegations have been made, but apparently arbitrary prosecutorial selectivity is a typical feature of ordinary justice systems when faced with a large number of possible defendants.​[75]​
        Though people have argued that the inquiries into institutional abuse (and particularly the Ryan Commission) were inspired by the paradigmatic example of transitional justice that is the South African Truth and Reconciliation Commission, the bigger influence may have been exercised by the distinctly non-transitional examples of the Forde Commission inquiry into child abuse in the state of Queensland, Australia and the Kaufman commission on a wrongful murder conviction in Nova Scotia.​[76]​ Parallels between the Ryan Commission and legally conventional English and Scandinavian investigations into child abuse have also been drawn.​[77]​ A numbers of scholars have also pointed out that Ireland’s child abuse inquiries are somewhat ordinary within the domestic legal context, ‘a characteristically Irish response to a national problem’​[78]​ given the national tendency to establish tribunals of inquiry in relation to most public controversies - political corruption, land rezoning, the banking crisis, for example - and past inquiries into child sex abuse in the Irish Amateur Swimming Association.​[79]​ Though the inquiries did provide victims with an authoritative venue in which to make social meaning of their experiences, the ideals of social harmony, redemption and catharsis typically associated with truth commissions were less prevalent than a sense that public inquiries are always an appropriate response to public controversies in Ireland.
      While transitional justice is typically associated with ‘reparative’ approaches to wrongdoing (public apology, atonement, forgiveness and reconciliation) in contradistinction to ‘legalism’ (strict adherence to accountability to the law), the remit of Ryan and McAleese inquiries tended towards the latter - to inquire, to establish facts objectively and to make recommendations within the narrow spheres of competence established.​[80]​ Unlike in most truth commissions, appearance before the Ryan Commission conferred no immunity from prosecution. As the proceedings before this statutory investigating body were not criminal, those against whom complaints were made were compelled to answer all questions and enjoyed no right to silence, though any evidence they gave could not be used against them in any later prosecution. While all the Irish inquiries under consideration inquired broadly into the political-historical background to abuse, they were scrupulous in ensuring this extra-legal purpose was not pursued at the expense of the constitutional rights of potential abusers. The Ryan Commission’s ‘Investigation Committee’ heard evidence from witnesses who wished to have their allegations investigated. These witnesses were entitled to legal representation, but respondents from religious orders were also entitled to legal representation and to cross examine.​[81]​ Though the Church later became more fulsome in its apologies,​[82]​ the adversarial and legalistic approach adopted by the orders made the somewhat muted hope for reconciliation between victims and the Church almost impossible. After High Court challenges by the Christian Brothers religious order, it was held that alleged abusers could not be named publicly in the Ryan and Cloyne Reports,​[83]​ while the Dublin (Murphy) and Ferns reports employed pseudonyms to protect the identities of those against whom complaints were made. The protective cloak of anonymity meant that the Ryan Report could only ever amount to a ‘flawed document’ in terms of truth-telling, notwithstanding its 2600 pages and its testimony of 1500 witnesses.​[84]​ This fealty to due process and constitutional rights pointedly contradicts the impetus traditionally associated with transitional justice processes to employ context-specific compromises in relation to due process or temporary departures from pure legalism to discover truth and satisfy victim desires for accountability.​[85]​ As Holohan regrets, the ultimate eventuality was that ‘constitutional impediments have often been used to justify government inaction or to prevent disclosure of information.’​[86]​
        However, even if the legal register of precedent and rights ranked higher as priorities than the moral and restorative registers of truth and repair, the issuance of each of the various reports have been considered seminal events in reckoning with Ireland’s historical legacy of abuse.​[87]​ Historical inquiry is an important medium through which national communities create and validate individual and/or collective identity. While books and documentaries did much of the heavy lifting in publicising the abuse, there is a distinction between knowledge of what factually occurred and acknowledgement, ‘what happens and can only happen to knowledge when it becomes officially sanctioned, when it is part of the public cognitive scene.’​[88]​ Non-recognition or mis-recognition of large-scale abuse, by contrast, can inflict harm or oppress victims by relaying to them the demeaning or contemptuous impression that their experiences are dismissed.​[89]​ This was important because, as Arnold notes, the Catholic hierarchy’s initial general response was that ‘of regret rather than apology.’ The ecclesiastical authorities employed the obfuscatory language  of ‘hurt’ and ‘pain’ in place of ‘crime’, ‘sexual abuse’ or ‘sexual assault.’​[90]​ As the inquiries pieced together ever-greater evidence of abuse by clergy and cover-ups by their superiors, they made implausible any claims by the latter that responsibility was a matter of rogue exceptions rather than institutional failure. Claims that the Church’s responses should be ‘seen in the context of the time’ or that schools were generally well-run, also became impossible to make.​[91]​  The state’s indemnity agreement with the Church that capped the latter’s financial liability at €128m flowed from an estimation that this would represent half of the financial liability. The final figure of €1.3bn illustrates a failure to anticipate the sheer scale of abuse, making clear how essential public inquiry was to fully capture its scale.​[92]​ It seems clear that the inquiries have encouraged more critical assessments of previously authoritative claims of the historical nation and a heightened intolerance of the self-justifying claims of the Church.
      The inquiries have also made it impossible for the state to claim it was unaware of what was happening until the cascade of revelations in the 1990s. For example, the Ryan Report concluded from examination of state archives that ‘complaints of physical abuse were frequent enough for the Department of Education to be aware that they referred to more than acts of sporadic violence by some individuals. The Department knew that violence and beatings were endemic within the system itself.’​[93]​ The gradual acceptance by the state of responsibility is best exemplified by its evolving position on the Magdalene Laundries, which were initially omitted from the remit of the Ryan Commission on the basis (a) that the state neither referred individuals to them nor was complicit in their confinement, and (b) the women immured therein were present by choice.​[94]​ The McAleese Report found the institutions concerned were not purely private institutions and that the state had responsibilities to those maintained in the laundries. Some measure of satisfaction is evident in the response of the Justice for Magdalene (JFM) campaign who announced in May 2013 that it was ending its four year political campaign for adequate redress after Taoiseach Enda Kenny made an apology and the state committed to establishing the aforementioned compensation scheme for former residents of the Laundries.​[95]​ Whether such satisfaction can be assumed across the board is unclear given the lack of empirical data on public attitudes to the various redress practices. As O’Malley notes, there has been a singular failure ‘to follow through in terms of measuring the medium- and long-term response of victims to the various legal mechanisms put in place to address their grievances.’​[96]​ It would be naive to expect all victims could feel contented with telling their stories. There is some anecdotal evidence of victims being dissatisfied at elements of the strategies for accountability and compensation put in place given the lack of prosecutions, the incomplete historical record and the size of the awards from the restitution bodies relative to what might be secured in civil suits for compensation.​[97]​ The Justice for Magdalenes group, for example, have criticised the McAleese Inquiry for neglecting some evidence of physical abuse and getting the duration of some confinements wrong.​[98]​ Nevertheless, there is a generally accepted value in establishing a master narrative about Church abuse and state complicity. Even where the lack of prosecutions challenged the liberal jurisprudential framework of responsibility, systematic processes of inquiry and restitution permitted a general sociological interpretation of past violations, giving greater space to the social, cultural and identity dimensions within which abuses were situated.​[99]​
        However, the impact of historical inquiry should not be assessed purely in terms of whether or not it accurately records events of the past, but should also be appraised more broadly ‘in terms of what it makes possible, brings into being, or does in the world.’​[100]​ The critical reassessment of the past in the inquiries, their reception and the state apologies they have catalysed can and have themselves been understood as decisive instance of collective re-founding of the state and its values, a ‘constitutional moment’ that consolidated broader socio-political transition to a more secular, liberal Ireland.​[101]​ How this is so is the focus of sections 4 and 5.


4. REDRESS IN IRELAND AS TRANSITIONAL JUSTICE
As the previous section illustrated, the last thirty years or so have seen a process of ‘compressed secularism.​[102]​ From a position in the early 1980s where the Church enjoyed widespread devotional loyalty, Ireland has seen breakneck social change in areas like divorce (legalised in 1996), the marriage equality referendum in 2015 where a large majority of the Irish electorate (62 percent) said "Yes" to a same-sex marriage, and the probable repeal in the near future of the ‘fetocentric’ eighth amendment that guarantees to defend as far as is practicable the right to life of the unborn with due regard to the equal right to life of the mother.​[103]​ In social terms, post-Catholic Ireland has seen ‘a transition from a system of beliefs shared by a whole community, to a group of atomised individuals each with their own world of meaning.’​[104]​ However, it is also clear that these post-Catholic social changes have led in political-constitutional terms to what Teitel in her seminal work on political transition calls a ‘normative shift in the principles underlying and legitimating state power.’​[105]​ Little has changed formally. Ireland has always had a functioning parliament and judiciary, and a liberal constitution that guarantees rights. However, as Posner and Vermeule argue, legal and political transitions ‘lie on a continuum, of which regime transitions are merely an endpoint’ - wide-scale intrasystem changes (the example they offer is the introduction of systemic civil rights legislation in the US in the 1960s)​[106]​ can be sufficiently consequential and fundamental to justify the appellation ‘transitional’ even in polities where regime change is absent and old political institutions persist.​[107]​ Substantive normative changes in the practices of a state vis-à-vis its own citizens merit description as ‘transitional’ where there is a decline in a previous core legitimating principle (the obeisance of civil authority to religious authority in the latter’s assumed sphere of competence) and the growth of a paradigmatically opposed principle (secular, rights-based republicanism where elements of Catholic or Christian identity are consciously rejected).​[108]​ As Winter argues, these ‘protracted transitions’ can extend over long periods of time without the violent or wholesale political revolutions that characterise the more paradigmatic examples of transitional justice in the likes of Chile or South Africa.​[109]​ In consolidated democracies, transitions are not so much those between a mode or system of rule or government as those between these regimes of legitimation.​[110]​
        In these terms, few would doubt that Ireland has seen such a transition given the incremental ideological, policy and constitutional developments that have disrupted traditions of thinking about the state and the citizen. Narratives of this development tell a story about Ireland’s gradual change in emphasis from a political philosophy premised on a community of conformity to one centered around individual liberty. The ‘submissive and deferential’ Ireland identified in Ryan​[111]​ before its protracted (if not yet fully complete) transition to post-Catholicism saw systematic deprivations of what we would now recognise as rights to private and family life, freedom from forced labour, education and health. Children were committed by courts to industrial schools or laundries for crimes without adequate defence or for preventive detention, while authority for committal could not be found in over a fifth of cases.​[112]​ Women who committed no crimes but engaged in extramarital sex were classified in laundries or Mother and Baby Homes on the basis of sexual experience and had their names changed on arrival.​[113]​ The failure to investigate serious human rights abuses against women and children and the deference to the Church (‘the culture of secrecy that typified closed segregated institutions …was … bolstered by the significant status attributed to members of religious congregations combined with exaggerated deference on the part of the laity, including public servants’)​[114]​ reveal a past political order where the government’s perceived duty appeared to be more towards clerical authority than to the electorate.​[115]​ So too does the reliance on the Church as sources of social provision make clear a pre-1970s order significantly different from the liberal-secular state that takes responsibility on behalf of all citizens Ireland now professes to be.​[116]​
        In a context where the gradual revelation of abuse caused such revulsion (abuse exposés and reports on abuse would regularly appear on the front pages of newspapers, and led to marches through Dublin),​[117]​ it became politically impossible for successive Irish governments onwards to fail to respond legally. This was largely because the state collusion in detentions and deference in non-investigation between independence and the 1990s revealed the Church’s abuses as a form of what Winter describes as ‘authorised wrongdoing,’ i.e misconduct where ‘the de facto toleration of illegal wrongdoing embodies state sanction.’​[118]​ While the failure of the state to prevent these abuses undoubtedly weakens or negates the historical legitimacy, Winter argues that what is really at stake is the legitimacy of present-day institutions. Liberal discourse typically tasks a publicly legitimate state with securing the values of well-being (quality of life, including health and education), civil rights (equal protection of life, bodily integrity and agency) and recognition (where violation of the rules that protect human dignity are given effect to through the rule of law). Where these values have been disregarded in the past (through sexual and physical abuse, starvation, slave labour, denial of identity, and deprivation of due process in the Irish case), the failure to meet these standards of legitimacy in the past burdens the present-day state’s legitimacy.​[119]​ The growth of secularism and liberal individualism that underpin the modern social contract provides a new legitimising discourse for society, one in which previous policy would inevitably be re-interpreted as injurious.​[120]​ Lack of redress for past wrongdoing in ostensibly post-Catholic Ireland would make apparent an ‘incongruence’ between this new legitimating discourse and past political practice by suggesting that the collectivist metaethics, Augustinian sexual policing and deference to canon law that underpinned abuses could be tolerated as legitimate approaches to ordering the state even if they are not endorsed in the present day.​[121]​ Failure to meet valid demands for redress for past abuses suggests commitments to well-being, civil rights and recognition on the part of the state today are contingent, conditional or dependent on the state’s goodwill, with attendant consequences for its public legitimacy.​[122]​ The problem is probably better understood in the negative - after States of Fear or Cardinal Secrets revealed extensive state complicity in the Church’s wrongdoing, what would it say about the modern Irish state’s teleological narrative of progress and development if it chose not to respond with redress to the worst human rights abuses in the state’s history? As McAlinden puts it, ‘the State needed the inquiries to establish its legitimacy, to be seen to be actively doing something in the face of the revelations.’​[123]​ Transitional justice is premised on the idea that even the most symbolic of accountability can redress the public demoralization caused by systematic historical injustice by diluting any suspicion of continuity with past impunity, thereby restoring some confidence in the mechanisms of justice.​[124]​


5. A NEW REGIME OF LEGITIMATION IN CHURCH-STATE RELATIONS
The compassion for, and sensitivity towards, victims in the inquiry reports is in marked contrast to the formality of other Irish state inquiries into political corruption, economic mismanagement and police malfeasance mentioned earlier. The calculated tenderness evident in this approach was clearly designed to enable healing and to signal the state’s willingness to enter a new relationship with survivors of abuse. Smith is undoubtedly correct in arguing that revisiting abuse ‘reinscribes those victimized by Ireland’s official story - adoptees, single mothers, illegitimate children, and former residents of industrial and reformatory schools - into a new national narrative.’​[125]​ However, it is submitted that the desire of successive Irish governments to inquire into clerical abuses owes less to a desire to repair harm to individual victims than it does to a conscious effort to show how radically the state has departed from the days of ‘Holy Catholic Ireland’ in terms of political ideology and moral principle. Ireland’s redress processes redefine the state’s relationship to the citizenry as a whole beyond defined victim groups by vindicating secular rule of law values which were shown to be absent in the submissive respect shown to canon law by the institutions of justice. 
        That this was necessary became apparent from the Reports. For example, the Bishop of Ferns admitted to the Ferns Inquiry that before 1990, ‘he would never have considered reporting an allegation of child sexual abuse against a priest to the civil authorities’ and that it was ‘improbable that his predecessors did so either.’​[126]​  As noted above, the Cloyne report found that found that two-thirds of abuse allegations from 1996 onwards were not passed on to police. The Dublin (Murphy) Inquiry found that while many abuses came to the attention of the Archdiocese in the 1970s and 1980s, they only began notifying civil authorities of the complaints from 1995 onwards. The Commission found the reality that that ‘every bishop’s primary loyalty is to the Church itself’ to be a significant explanation for laggardly reporting.​[127]​ When the Archbishop of Dublin finally permitted the police authorities access to the archdiocesan files, he considered this action to be in conflict with his consecration oath as a bishop.​[128]​ The enduring influence clericalism had on secular authority is perhaps most evident in the initial responses of then-Taoiseach Bertie Ahern to appeals for an inquiry by victims. In correspondence with a victim before States of Fear was broadcast, Mr. Ahern insisted that an inquiry was impossible because the Church was not a public body and any putative inquiry could only investigate matters of public concern.​[129]​ Even after the revelations of abuse and conspiracy to conceal complains, Mr Ahern resisted accountability on the basis that it was ‘really a matter for the church; it’s not really a matter for politicians. I’m not going to cross politics and religion.’​[130]​
        Once public outrage made such deference politically impossible, the reports implicitly and explicitly present a distinct teleology - from obeisance to the clerical hierarchy over abuse to establishing the primacy of criminal law, from the subordination of state law to canon law to the latter’s reinstatement. For some, the inquiries amount to ‘a defining moment in Irish political and legal history’ inasmuch as it serves as an opportunity ‘to make a permanent break’ from a past characterised by the ‘amorphous or undefined’ relationship between Church and state to one of greater state dominion over ecclesiastical authority.​[131]​ Even if the series of inquiries presents a somewhat ambiguous rule of law message in terms of individuals (no bishop, for example, has been prosecuted for facilitating abuse by moving known paedophiles to new parishes), the injuries convey a message to the public that the Church as an institution was no longer above the law. As Fuller puts it:
Whereas heretofore the church was its own moral guardian according to the principles laid down in canon law, repeated allegations led to the government setting up the Laffoy Commission to inquire into Child Abuse in Religious Institutions on 23 May 2000. This was an ironic turn of events, because previously the church monitored the moral behaviour of the state. Now there was a reversal of roles, and the state was acting as moral policeman in areas that were the church’s own domain and in which formerly it would have brooked no interference from the state.​[132]​
The confinement of canon law to issues purely within the Church’s purview is seen as an essential element of vindicating equality of all citizens before the law.​[133]​ Much as the state used the religious orders as a key support for its legitimacy at independence by embracing a ‘Holy Catholic Ireland’ identity, the post-Catholic state signals its liberal-secular character by using legal inquiries and apologies to distance itself from the Church.​[134]​ The state’s contemporary political legitimacy is dependent on its ability to recognise and overcome its partially theocratic history - for political leaders, the notion of Ireland as a post-Catholic country is inextricably bound up in the ‘recognition in the change in the relationship between Church and State, compared to 1950s Ireland’.​[135]​
        Because the politically expressivist purpose of the reports and redress boards were limited by the strict legalism that distinguished their operations, they have been complemented by the public apologies issued by Taoisigh Bertie Ahern and Enda Kenny that attended their formation and conclusion. Public apologies are increasingly considered a para-legal form of transitional justice inasmuch as they verify that certain events actually occurred historically, authenticate the legitimacy of the narrative involved, condemn violations perpetrated in the name of the political community and commit to a different approach or normative identity in future.​[136]​ Apologies are typically employed as auxiliaries to standard repertoires of redress like inquiries and compensation by filling the gaps (or drawing connections) between them.​[137]​ In the Irish context, they supplied a metanarrative for the piecemeal accumulation of reports individually and collectively, an evolving and overarching interpretation of the abuses and responses contained therein, and in so doing attempted to establish a structure for meaning the citizenry could give to their experiences of the reports. Bertie Ahern’s 1999 apology was made in the context of establishing what would ultimately become the Ryan Commission and, later, the Residential Institutions Redress Board. In it, he stated ‘on behalf of the State and of all citizens of the state, the Government wishes to make a sincere and long overdue apology to the victims of childhood abuse for our collective failure to intervene, to detect their pain, to come to their rescue.’​[138]​ What is notable about this apology was the evident reluctance to mention the role of the Catholic Church or the men and women in orders who perpetrated the abuse he referred to abuse.​[139]​ Subsequent reports made clear what the nature of the state’s failure was - not merely the failure to intervene, but actual collusion with, and capitulation to, the Church. Later apologies therefore spell out the state’s emerging acknowledgment of this failure to apply the law of the land to the ecclesiastical authority. After the release of the Cloyne Report in particular, the Taoiseach Enda Kenny’s Dáil speech vindicated a separation of civil and religious authority, speaking of Ireland as a ‘Republic of Laws’ and insisting ‘The law of the land should not be stopped by a crozier or a collar’.​[140]​ As Kerstens argues, the choice to issue apologies can be as much about drawing public lines in the sand between liberal and conservative visions of the state’s identity as it is about responding to victim needs.​[141]​ In his 2013 parliamentary apology acknowledging the role of the State in the ordeal of women in the Magdalene Laundries, the Taoiseach emphasised the cultural transition the McAleese Inquiry symbolised, contrasting the generations-old self-image of Ireland ‘as a good-living God-fearing nation’ with the ‘cruel, pitiless Ireland distinctly lacking in a quality of mercy’ revealed in the Report, before heralding the debates it generated as ‘a new dawn’ characterised by redress and repair.​[142]​

 
6. CONCLUSION
The decision to opt for an admittedly as-yet underspecified ‘transitional justice’ approach to the Mother and Baby Homes inquiry is welcome, given the record of practitioners in the area in crafting sensitive, holistic responses to patterns of harm in what should prove as emotive and controversial a process as those which have gone before. This approach is not, however, as novel as its initial presentation by the Minister for Children and Youth Affairs suggests. Legal practices like criminal trials, public inquiries and redress boards in Ireland have differed in form from analogous transitional justice mechanisms like limited criminal sanctions, truth commissions and reparations, but have manifested much of the substance. The redress activity seen in the five completed inquiries, the compensation schemes for those in the industrial schools or the laundries and the public apologies can be seen as forms of transitional justice. They have compiled ‘a national historical record, an agreed narrative of the past.’​[143]​ They have allayed the fears of political oblivion on the part of victims.​[144]​
        These activities can be understood as forms of transitional justice not only because they respond (albeit imperfectly) to the needs of victims, but because these processes repair the damage authorised state wrongdoing during a very different era of church-state relations inflicts upon the present-day political legitimacy of a state that feels compelled to public burnish its secular credentials. Above all, as inquiries reveal how the systematic abuse of women and children was concealed and minimised by the state to protect the power and reputation of the Church,  the ‘extra-legal dimension of the church-state relationship’​[145]​ that made this possible has been comprehensively rejected as valid public policy, even where the ecclesiastic authorities retain some control in relation to schools. Few would doubt that Ireland’s redress politics were enabled by social change as state and society became recognisably post-Catholic, but the abuse scandals have in turn been among the greatest accelerants of public dismay in the Church and of change in church-state relations.​[146]​ In this regard, Ireland demonstrates the liminal tendency of transitional justice in periods of political change as both constituted by the transition, but also constitutive of it.​[147]​ Though the state’s timidity in confronting Church abuses meant it lagged somewhat behind a confidently secularizing society in general, the piecemeal inquiries successive governments agreed to establish amount cumulatively to a modernising project characterised by publicly taking responsibility for past abrogations of human rights that state claims it is committed to. They have played a role in legitimising the post-Catholic Irish state through the deliberative construction of secular, inclusive national identity.
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